
 

 

 

August 2, 2012 

 

 

 

 

Sheila Blackstock 

Office of Clinical Standards and Quality 

Centers for Medicare and Medicaid Services 

 

Via e-mail: Sheila.Blackstock1@cms.hhs.gov 

 

 

 Re: Federal Nursing Facility Quality of Care Regulations 

 

 

Dear Ms. Blackstock: 

 

We understand from colleagues at the National Consumer Voice for Quality Long-Term Care 

(Consumer Voice) that the Centers for Medicare and Medicaid Services (CMS) is considering 

revisions to the federal nursing facility regulations.  We write to support generally the comments 

submitted by Consumer Voice, and also to emphasize some issues that are of particular 

importance to LGBT nursing facility residents. 

 

A comprehensive study by the Institute of Medicine found that LGBT people face significant 

discrimination in the provision of health care.
1
  Other reports, including the 2011 National 

Health Disparities Report, have also found significant discrimination against LGBT people 

across a wide range of health care settings.
2
  Furthermore, LGBT people can face particular 

difficulties in nursing facilities, as was documented recently in a report entitled LGBT Older 

Adults in Long-Term Care Facilities: Stories from the Field.
3
  As discussed in the report, LGBT 

residents are vulnerable to verbal or physical harassment, and are more likely to receive 

inadequate care.  In some cases, staff members refuse to respect residents’ gender identities and 

preferred names, and deny the privacy and dignity that are promised by the federal nursing 

facility law.  Also, the partners of LGBT residents are too frequently not appropriately consulted 

for health care decisions, and are limited improperly in their visits. 

 

 

                                                 
1
 Institute of Medicine, The Health of Lesbian, Gay, Bisexual, and Transgender People: Building a Foundation for 

Better Understanding (2011). 
2 U.S. Department of Health and Human Services, Agency for Healthcare Research and Quality, National 

Healthcare Disparities Report (2011); see also Lambda Legal, When Health Care Isn’t Caring:  Lambda Legal’s 

Survey on Discrimination Against LGBT People and People Living with HIV  (2010), available at: 

http://www.lambdalegal.org/publications/when-health-care-isnt-caring/. 
3
 The report was co-authored by many of the same organizations that have prepared this letter.  The report is 

available at www.lgbtlongtermcare.org.  
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Federal Nursing Facility Regulations Should Be Strengthened. 

 

The federal nursing home law, along with implementing regulations, has been invaluable in 

improving nursing facility quality of care.  We are under no illusions — clearly, facilities still 

need significant improvement — but we also recognize that conditions have improved noticeably 

since the federal law became effective in 1990.  Prior to this federal law, facilities too frequently 

went through the motions, and were not adequately focused on residents’ individual needs.  

Now, however, nursing facility residents are more likely to receive the care that they need, based 

on the cornerstone federal requirement that a resident receive the care needed so that he or she 

can reach the highest practicable level of functioning.
4
 

 

Under the federal law, facility care must be focused on the resident and, gradually but slowly, 

nursing facilities are moving towards a resident-centered model.  Resident choice is beginning to 

be honored more consistently, with dignity and quality of life receiving the attention that they 

deserve.  These concerns can be of particular concern to LGBT residents, who are at increased 

risk of having needs ignored and dignity compromised. 

 

We urge CMS to use this review process as an opportunity to adjust the federal regulations so 

that they provide greater consumer protections.  The federal regulations overall have been of 

great benefit to consumers, and CMS’s review process should in no way reverse any of the 

regulatory standards that currently protect residents.  Such a counterproductive move would put 

the strides of the last 20 years at risk at a moment when the senior population is growing 

significantly. 

 

 

Discrimination Should Be Explicitly Prohibited. 

 

The federal nursing facility regulations would benefit from an overarching prohibition of 

discrimination. The residential setting and high level of care nursing facilities provide make it 

critical to ensure that personal and institutional biases do not limit residents’ quality of care or 

infringe their dignity and autonomy.  We recommend that such a prohibition be added to section 

483.10(a), pertaining to the exercise of rights.  Specifically, the prohibition would be subsection 

(a)(3), with current subsections (a)(3) and (a)(4) being renumbered as subsections (a)(4) and 

(a)(5), respectively. 

 

Accordingly, we suggest adding the following language: 

 

(3) All rights and services under this Part shall be provided without discrimination 

based on race, color, national origin, religion, sex, age, disability, sexual 

orientation, gender identity, marital status and family status. 

 

 

 

 

                                                 
4
 42 U.S.C. §§ 1395i-3(b)(2), 1396r(b)(2); 42 C.F.R. § 483.25. 



 

 

“Family” Should Be Defined Inclusively.  

 

The word “family” (or “families”) is used throughout the federal nursing facility regulations.  

For example, a nursing facility must notify a legal representative or family member when the 

resident undergoes a significant change in condition, is subject to eviction, or is potentially 

entitled to a facility bed hold during a hospital stay.
5
  A family member has the right to 

participate in developing a care plan or a post-discharge plan of care.
 6

  A facility must allow a 

family council to meet, and must respond to written requests that come from council meetings.
7
 

 

In the current regulations, however, “family” is not defined.  We recommend that the following 

inclusive definition of family be added as subsection (f) among the other definitions in section 

483.5:  

 

(f) When reference is made to “family” or “family members” in this Part, the 

phrase refers to the spouse, domestic partner (including a same-sex domestic 

partner), a biological, adoptive, step or foster father or mother, or any other 

person who stands in loco parentis to the resident; a biological, adopted, or foster 

child, a stepchild, a legal ward, or a child of a resident standing in loco parentis; 

or any other person related by blood or affinity to the resident. 

 

Then, in accord, we recommend that definitions also be added for “domestic partner” and 

“committed relationship,” as follows: 

 

(g) Domestic partner means an adult in a committed relationship with another 

adult, including both same-sex and opposite-sex relationships. 

 

 (h) “Committed relationship” means one in which the resident, and the resident’s 

domestic partner, are each other's sole domestic partner (and are not married to or 

domestic partners with anyone else); and share responsibility for a significant 

measure of each other's common welfare and financial obligations. This includes, 

but is not limited to, any relationship between two individuals of the same or 

opposite sex that is granted legal recognition by a State, District of Columbia, or 

five U.S. territories, as a marriage or analogous relationship (including, but not 

limited to, a civil union). 

 

 

Domestic Partners Should Be Notified of Relevant Medicaid Rules.  

 

The federal regulations require that a “community spouse” receive notice of Medicaid’s 

protections against spousal impoverishment.
8
  The same notification requirement should also 

                                                 
5
 42 C.F.R. §§ 483.10(b)(8); 483.12(a)(4), (b)(2). 

6
 42 C.F.R. § 483.20(k)(2), (l)(3). 

7
 42 C.F.R. § 483.15(c). 

8
 42 C.F.R. § 483.10(b)(7)(ii). 



include same-sex partners, consistent with CMS’s recent explanation of how state Medicaid 

programs may provide financial protections for a nursing facility resident’s same-sex partner.
9
 

 

Accordingly, we recommend that section 483.10(b)(7)(ii) be amended as follows: 

 

A description of the requirements and procedures for establishing eligibility for 

Medicaid, including the right to request an assessment under section 1924(c) 

which determines the extent of a couple's non-exempt resources at the time of 

institutionalization and attributes to the community spouse an equitable share of 

resources which cannot be considered available for payment toward the cost of 

the institutionalized spouse's medical care in his or her process of spending down 

to Medicaid eligibility levels, and which also includes the protections specifically 

applicable to same-sex spouses or domestic partners; 

 

 

Domestic Partners Should Be Able to Share Rooms. 

 

Current regulations state that married couples have a right to share a room.  This right should be 

extended to domestic partners, as defined above.  The relevant regulation would be revised as 

follows: 

 

(m) Sharing roomMarried couples. The resident has the right to share a room with 

his or her spouse or domestic partner when both persons married residents live in 

the same facility and both spouses consent to the arrangement.
10

 

 

 

Visits By Friends Should Not Be Limited By Visiting Hours. 

  

Under the federal nursing home law, a nursing facility should be “home” to the extent possible.  

The concept of resident-centered care is that care will be based primarily on the resident’s 

preferences, not on the facility’s convenience.  Under a resident centered-model, a resident 

should be able to receive a visitor at any time during the day or night. 

 

The current federal regulations state that “immediate family or other relatives of the resident” are 

not limited by visiting hours, while other friendly visitors are subject to visiting hours and other 

reasonable restrictions.
11

  Under the surveyors’ guidelines, however, neither family members nor 

other visitors are subject to visiting hours: 

 

Immediate family or other relatives are not subject to visiting hour limitations or 

other restrictions not imposed by the resident.  Likewise, facilities must provide 

24-hour access to other non-relative visitors who are visiting with the consent of 

the resident.  These other visitors are subject to “reasonable restrictions” 

                                                 
9
 See State Medicaid Directors Letter #11-006, Same Sex Partners and Medicaid Liens, Transfers of Assets, and 

Estate Recovery (June 10, 2011). 
10

 42 C.F.R. § 483.10(m). 
11

 42 C.F.R. § 483.10(j)(1). 



according to the regulatory language.  “Reasonable restrictions” are those 

imposed by the facility that protect the security of all the facility’s residents, such 

as keeping the facility locked at night; denying access or providing limited and 

supervised access to a visitor if that individual has been found to be abusing, 

exploiting, or coercing a resident; denying access to a visitor who has been found 

to have been committing criminal acts such as theft; or denying access to visitors 

who are inebriated and disruptive.  The facility may change the location of visits 

to assist care giving or protect the privacy of other residents, if these visitation 

rights infringe upon the rights of other residents in the facility.  For example, a 

resident’s family visits in the late evening, which prevents the resident’s 

roommate from sleeping.
12

 

 

We recommend that the federal regulations be revised to be consistent with the surveyor’s 

guidelines.  After revision, subsection 483.10(j)(1)(viii) would read as follows: 

 

 (viii) Subject to reasonable restrictions and the resident's right to deny or 

withdraw consent at any time, but not limited to particular visiting hours, others 

who are visiting with the consent of the resident. 

 

Thank you for your consideration of these recommendations and your work on behalf of nursing 

facility residents.  Please feel free to call with any questions or suggestions. 

 

Sincerely, 

 

AIDS Foundation of Chicago 

Gay and Lesbian Medical Association 

FORGE 

HIV Prevention Justice Alliance (HIV PJA) 

Human Rights Campaign 

Lambda Legal 

National Center for Lesbian Rights 

National Center for Transgender Equality 

National Coalition for LGBT Health 

National Gay and Lesbian Task Force 

National Senior Citizens Law Center 

Services and Advocacy for Gay, Lesbian, Bisexual & Transgender Elders (SAGE) 
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 Surveyor’s Guideline to 42 C.F.R. § 483.10(j)(1), (2) (emphasis added). 


