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programs doubled from eight to 16, and is
expected to increase to 26 by 2014.2

Recognizing this trend towards managed
care, state and federal policymakers,
managed care organizations, health care
providers, and beneficiary advocates are
engaging in conversations about how best
to design MLTSS programs. Beneficiary
advocates emphasize particularly the need
for strong consumer protections to ensure
that emphasis on cost savings does not limit
access to care.

In many instances, CMS has approved policies
in the two new waivers that are positive for
Medicaid beneficiaries. For example, in both
New Jersey and New York, benefit packages
include a wide variety of services designed to
allow beneficiaries to remain at home, and a
beneficiary has the ability to self-direct such
services. In addition, for New Jersey, CMS
has approved programs designed to assist
beneficiaries in moving from a nursing facility
to the community, and to provide support

so that a beneficiary is able to return home
after a temporary hospitalization or nursing
facility stay. Also in New Jersey, CMS has

set standards to ensure that beneficiaries

in community-based settings have certain
rights —among other things, privacy, access
to food, the ability to receive visitors, and
control over personal schedules.

On the other hand, CMS and the states have
fallen short in certain areas. For example,

provisions related to person-centered care
do not adequately protect beneficiaries
against the possibility that health care
providers will dominate care planning. The
guality monitoring standards do not address
exactly how incidents are to be addressed
and systems improved, and do not require
that the data be accessible to beneficiaries
and other stakeholders. Similarly, regarding
network adequacy, CMS requires that MCOs
have “sufficient capacity” but offers few
specifics.

In some instances, CMS has approved
program features that may unduly favor
nursing facility care over home and
community-based services (HCBS). For
example, CMS has approved benefit packages
that exclude nursing facility services, even
though the inclusion of nursing facility
services gives MCOs a financial incentive to
provide enrollees with viable alternatives to
expensive nursing facility services. Also, in
New Jersey, an enrollee may be forced to live
in a nursing facility in circumstances where

a slight extra expense to live instead in the
community would be more than justified by
an improved quality of life.

This paper provides a summary of how each
new waiver approaches key elements of a
MLTSS program and provides brief analysis of
those approaches.
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Managed LTSS Programs
Overview

New Jersey

New Jersey’s use of Medicaid managed

care began in 1995 and has increased over
time. As of April 2011, approximately 75
percent of the state’s Medicaid beneficiaries
received care through managed care
organizations (MCOs).? Since that time,
Medicaid managed care has been expanded
to require enrollment of persons eligible for
Medicaid and Medicare (“dual eligibles”) and
Medicaid beneficiaries receiving services
under HCBS waivers or in nursing facilities.
These expansions have included coverage for
general medical and acute care, but not for
LTSS.

The newly-approved New Jersey
demonstration, authorized under the Social
Security Act’s Section 1115, will broadly
require older adults and persons with
disabilities to receive LTSS (along with the
other Medicaid-covered services) through
managed care. Certain groups are excluded
— specifically, PACE enrollees and partial
dual eligibles (those who only receive
Medicaid assistance for Medicare cost sharing
via a Medicare Savings Program).> The
demonstration will convert four pre-existing
Section 1915(c) waivers to managed care:
the Global Options waiver, the Community
Resources for People with Disabilities waiver,
the Traumatic Brain Injury waiver, and the
AIDS Community Care Alternatives Program.®

The New Jersey STC is somewhat ambiguous
regarding its treatment of nursing facility
care. New Jersey consumer advocates report
a general understanding that nursing facility

care will be covered in managed care and,
indeed, the STC's listing of services suggests
that nursing facility services have been
moved to managed care.” The New Jersey
STC, however, contains language suggesting
that nursing facility care will be included in
managed care only for an initial 30 days (and
then transferred to fee-for-service), or for up
to 180 days if an HCBS recipient is expected
to return from an intervening nursing facility
to an HCBS setting within 180 days.?

The New Jersey demonstration is approved
through June 30, 2017, but the New Jersey
STC does not identify the exact month or
months in which the demonstration will
become operational for eligible Medicaid
beneficiaries.

New York

Under two existing demonstration waivers,
managed care has been mandatory for New
York’s Medicaid beneficiaries, but dual-
eligibles and the “medically needy” have
been excluded.® Also, service packages in
mandatory managed care excluded LTSS
until August 2011, when personal care
services were incorporated into the service
package for 5000 enrollees who previously
had accessed those services through a prior
approval system operated by local Medicaid
programs. Nursing facility services and HCBS
waiver services remained excluded from
mandatory managed care.

New York recently received CMS approval
to amend the two existing demonstration
waivers to expand mandatory Medicaid
managed care to include dual eligibles and
to provide more substantial LTSS as part of
the managed care benefit package. Under
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both waivers, the Managed Long-Term Care
program (MLTC program) will be mandatory
for dually-eligible beneficiaries over age 21
who are found to have a need for personal
care services or home health services for at
least 120 days. Also, services under an HCBS
waiver (the Long-Term Home Health Care
Program) are expected to be transferred to
mandatory managed care during 2013 and
2014, subject to CMS approving that waiver’s
amendment.*

In choosing a plan in New York, a beneficiary
chooses the extent to which Medicare
benefits will be included in the managed

care benefits. The plans classified as “fully
capitated” (either Medicaid Advantage

Plus plans, or PACE plans) cover LTSS plus

all Medicaid and Medicare acute care and
primary care services. The plans classified as
“partially capitated” cover only Medicaid LTSS
plus some limited specialty care, including
dental care and durable medical equipment.
Under the partially capitated plans, the
enrollee’s acute and primary care is covered
by Medicare or (at the enrollee’s choice) a
Medicare Advantage plan. If a beneficiary
does not make an affirmative choice between
a fully or partially capitated plan, he or she
will be assigned to a partially capitated plan.!

Overall, the MLTSS program is unavailable
for enrollment by persons receiving hospice
services, already living in nursing facilities
or assisted living facilities, or living in or
eligible for Intermediate Care Facilities for

Individuals with Mental Retardation (ICF/MR).

In addition, a small group of populations
have the right on request to be exempted
from MLTSS: this includes Native Americans,
and persons eligible for the Medicaid buy-in
program for the working disabled.?

Enrollment in MLTSS began in New York
City in September 2012 for personal care
recipients, and soon after will expand to
other eligible beneficiaries in New York
City and, during 2013 and 2014, to other
beneficiaries statewide.”

Moving Beneficiaries into
Managed LTSS

Enrollment

What CMS Has Approved

In both states, the STCs set procedures for
beneficiary decision-making, along with the
consequences if a beneficiary fails to make a
choice. The New Jersey deadlines are much
shorter than those in New York.

The New Jersey STC requires eligible
beneficiaries to enroll in a Medicaid MCO,
and the state must offer at least two MCOs
to each Medicaid beneficiary. Dual eligibles
are required to enroll in managed care for
their Medicaid benefits only.** Regarding
their Medicare benefits, they have the option
of remaining in original Medicare (fee-for-
service) or enrolling in a Medicare Advantage
plan.

After receiving notice from the state that
managed care enrollment will be required,
a beneficiary must be given at least 10 days
to choose an MCO. A beneficiary who fails
to choose within that time frame will be
assigned by default into an MCO. Default
assignments must comply with 42 C.F.R.

§ 483.50(f), which requires that default
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assignment processes “must seek to preserve
existing provider-beneficiary relationships
and relationships with providers that have
traditionally served Medicaid beneficiaries.”
If such assignments are not possible, the
state is further directed to “distribute the
beneficiaries equitably among qualified
MCOQOs.”*>

Once enrolled, whether by choice or by
default, the beneficiary has a 90-day window

in which to disenroll and select another MCO.

When a beneficiary moves from one MCO to
another, a new 90-day window opens. After
a 90-day window closes, a beneficiary may
move from one MCO to another only during
an annual open enrollment period, or for
cause (as defined by the state).!®

In New York, as discussed above, enrollment
in an MCO will be required for dual eligibles
who need LTSS that will continue for at

least 120 days. At least 60 days before a
mandatory enrollment date, the enroliment
broker will notify beneficiaries of the
mandatory enrollment.” While not in the
New York STCs, according to reports from
New York consumer advocates, the state’s
contract with the enrollment broker requires
the broker to contact each beneficiary who
does not respond to the 60-day enrollment
notice within 30 days, and inform the
beneficiary of which plan he or she will be
assigned to if no affirmative choice is made
within the 60-day period.

According to New York consumer advocates,
if the beneficiary does not affirmatively
choose an MCO, the Department of Health
has indicated that the enrollment broker’s
assignments will be random. This seems to
conflict with a state law requiring that “[w]
here a participant has not selected such [an

MCQ] ..., the commissioner shall assign such
participant to a managed long-term care
provider, taking into account quality, capacity
and geographic accessibility.”*® This state-law
language was not incorporated in the STCs.

Once a beneficiary is enrolled, there is no
lock-in period: he or she may disenroll and
select another plan as frequently as once per
month. As a practical matter, any enroliment
is effective the first of the following month, or
of the next month for requests made too late
in the month.

Analysis

Advocates have consistently pushed for

new MLTSS programs to utilize voluntary
enrollment processes. Requiring high-needs
beneficiaries to enroll in programs that do not
have a track record of successfully providing
LTSS exposes beneficiaries to risks, especially
during the transition to the new program.

If the MCOs offer a truly person-centered
experience, beneficiaries will enroll without
being forced to do so.

If mandatory enrollment is allowed, a 10-day
notice period (as will be used in New Jersey)
is not adequate. Where beneficiaries have

a choice of plans they need time to evaluate
the available plans and make an informed
selection. Even if such a choice does not
exist, more notice is needed to understand
and prepare for the transition. Between these
two approaches, the 60-day period used

in New York offers the stronger beneficiary
protection.

Specificity should be provided on the
conditions under which disenrollment could
be allowed “for cause.” This issue already
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is addressed to a certain extent in federal
regulations, which find cause to disenroll if
the enrollee moves out of the service area,
or for “other reasons” including poor quality
of care, lack of access to services, or lack of
access to experienced providers.?®

Continuity of Care, in Care Plans
and Service Providers, During
Transition from Fee-For-Service to
Managed Care

What CMS Has Approved

For both New York and New Jersey, when

an enrollee enters managed care, any pre-
existing service plan continues in effect until
a care assessment is performed. Pursuant to
the New York STCs, in addition, an enrollee
is entitled to remain under the pre-existing
service plan for a minimum of 60 days. By
the 30th day of that 60-day period, the MCO
must assess the enrollee’s needs and provide
notice of its proposed new plan of care to be
effective after the 60-day period.?°

In either state, any reduction or denial of
services can be appealed.?’ In addition, in
New York, the MCO must submit data for
state review for any notice of action that
reduces split-shift or live-in services, or
reduces authorized hours by 25 percent or
more. The MCO also must report the number
of appeals and fair hearings requested
regarding these reductions.?

Regarding continuity of providers, New
York has required all MCOs in New York City
to contract with any and all agencies that
have existing Medicaid contracts to provide
Medicaid personal care services, as long as

those agencies agree to accept the same
reimbursement rate that they had previously
received under fee-for-service Medicaid.

For LTSS services other than personal care,
each MCO must submit a plan identifying

the mechanisms that will assure continuity

of care, and those plans must be approved

by the Department of Health. All of these
requirements apply solely to New York City —
the first geographic area in the state subject
to mandatory MLTSS — and expire March 31,
2013. As other areas of the state transition to
mandatory MLTSS, the Department of Health
will release continuity of care requirements
applicable to those areas.?

In New Jersey, continuity of care standards
provide little detail — under the STC, the
Department of Human Services must require
MCOs to establish processes regarding
continuity of care.?

Analysis

These requirements in New Jersey and New
York are relatively limited given the significant
possibility for disruption in the transition

to managed care for an enrollee currently
receiving LTSS. An enrollee relies upon the
LTSS service provider every day, or virtually
every day, and the slightest disruption

in services or provider access can have
disastrous effects.

The STCs could be improved by adding
protections such as the following:

e A state’s obligation to provide an MCO
with copies of prior assessments of an
enrollee’s health condition and service
needs.

e An MCO'’s obligation to identify
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and protect particularly vulnerable
beneficiaries — for example, persons
on dialysis or receiving oxygen
administration — upon their transition
to managed care.

e An MCO’s obligation to make
reimbursement available to an existing
LTSS service provider, as long as the
service provider meets appropriate
standards of quality. For example, in
Wisconsin’s current program, an MCO
at an enrollee’s request must purchase
services from any personal care
provider, nursing facility, or assisted
living facility that meets the MCO’s
reasonably-set standards.?

* An MCO’s obligation to take steps to
ensure that logistical requirements
(claims submission procedures,
for example) do not prevent LTSS
providers from participating in a
managed care system. This protection
would be particularly important for
small entities and individual service
providers.

Planning Services and
Supports

Plans of Care

What CMS Has Approved

In both the New Jersey and New York STCs,
CMS requires that planning be “person-
centered.” Person-centered planning
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is defined, in both states, as including
“consideration of the current and unique
psycho-social and medical needs and history
of the enrollee, as well as the person’s
functional level, and support systems.”?®
Both STCs require that provision of home and
community-based services be emphasized.
The New Jersey STC states that this emphasis
will include “maximizing” health and safety,
while the New York STCs note that health
and safety risk factors must be addressed

in the planning process. In both states, a
plan of care must include a back-up plan

to ensure “that needed assistance will be
provided in the event that the regular services
and supports identified in the [plan] are
temporarily unavailable.”?’

New Jersey and New York offer slightly
different approaches to who makes the
decisions about the care plan: the New Jersey
STC speaks of “team-based” planning, while
the New York STCs state that the plan is
developed by the enrollee “with the assistance
of the [MCO], provider, and those individuals
the participant chooses to include.”?®

In both states’ STCs, meetings related to

the plan of care must “be held at a location,
date, and time convenient to the enrollee
and his/her invited participants.” Plans must
be reviewed at least annually and more
frequently as warranted by the enrollee’s
circumstances.?® In addition, the New York
STCs require a process that permits an
enrollee to request a change to a plan.*®

In each state, a significant number of care
planning issues are delegated to the state for
resolution. These issues include qualifications
for persons developing the care plan, types

of assessments, how enrollees are informed
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of the services available to them, and the
MCO’s responsibilities for implementing and
monitoring the plan of care.’!

Analysis

The care planning requirements for New
Jersey and New York contain many positive
provisions but also fall short in some areas.
More specificity is needed to assure that
plans truly are person-centered. Without
more specificity, there is a danger that an
enrollee will find herself in a process that is
labeled as person-centered, but as a practical
matter is dominated by the plan and health
care providers.

CMS and the states should look to the
Community First Choice option (CFC) and
the Balancing Incentive Payments Program,
two programs established by the Affordable
Care Act that rely on the provision of person-
centered care planning to increase access
to HCBS.3? The CFC regulations offer useful
benchmarks for both process and substance
in care planning.?®* The BIPP guidance
includes strong beneficiary protections,

like conflict-free case management, in the
planning process.?*

Care Coordination

What CMS Has Approved

The New Jersey and New York STCs take
different approaches to care coordination
requirements, with the New Jersey STC
providing relatively more detail on care
coordinator roles and processes.

In New Jersey, the role of care coordinators

is defined, although generally. Care
coordinators monitor service provision and
ensure enrollees’ health and safety. When
care is self-directed, care coordinators must
monitor the adequacy and appropriateness
of services, and the adequacy of payment
rates.®

The New Jersey STC also sets several
standards for care coordination processes.
The state must develop standard timelines
for initial contact, assessment, development
of a plan of care, and authorization

and implementation of services. Care
coordination must be “conflict-free,” and
the state is responsible, subject to CMS
approval, for setting standards to determine
what qualifies as “conflict-free.” Safeguards
could include “separation of services and
other structural requirements, State/enrollee
oversight, and administrative review.”3®

In contrast, in the New York program, defining
these roles and processes largely has been
delegated to the state. The New York STCs
refer broadly to Part D of section 438 of the
Code of Federal Regulations, which addresses
care coordination in a general way, but does
not include specific requirements for care
coordinators or care coordination processes.?’

Analysis

The STCs from both states are missing details
on how the care coordination services

would be delivered “conflict-free” and in

a manner that prioritizes the individual’s
needs and preferences over the financial
considerations of the MCO. The safeguards
suggested by the New Jersey STC — for
example, oversight by the state and/or the
enrollee, or administrative review —may be

NATIONAL SENIOR CITIZENS LAW CENTER -« WWW.NSCLC.ORG - 8


www.nsclc.org
www.nsclc.org

SPECIAL REPORT

mechanisms to monitor the quality of care
coordination, but do not ensure that care
coordination actually is free of conflicts.
One possible model is the Independent
Living and Long-Term Services and Supports
Coordinators authorized for Massachusetts’s
program to integrate Medicare and Medicaid.
These coordinators will be employed by
community-based organizations, working
for MCOs through contracts between MCOs
and community-based organization.®® It is
worth noting, also, that under New Jersey’s
current Global Options HCBS waiver, care
coordination services are provided by Area
Agencies on Aging, non-profit agencies, and
similar entities.?® Each of these approaches
allows the care planning process to be
guided, or influenced, by entities without a
direct financial stake in the MCO.

Self-Direction

What CMS Has Approved

In both states, CMS requires the states

and MCOs to provide the option of self-
direction of HCBS, so that enrollees have “the
opportunity to have choice and control over
how services are provided and who provides
the service.®

In New York, this self-direction represents an
extension of the Consumer-Directed Personal
Assistance Program (CDPAP), which has

long been a voluntary option for Medicaid
beneficiaries.** Consumers already enrolled
in the CDPAP program were initially exempt
from mandatory enroliment into MLTSS when
it began in September 2012, because only
one MCO had a contract and system in place
to offer this type of service. The New York

STCs, however, now require all participating
MCOs to offer CDPAP, and CDPAP enrollees
are no longer exempt from the managed care
requirement.*

In both New York and New Jersey, an enrollee
can have employer authority that includes

all of the following tasks: recruiting, hiring,
verifying employee’s qualifications and ability
to perform the job, evaluating, verifying

time worked, and discharging as necessary.
The New York STCs also mention scheduling
as an enrollee’s task, while the New Jersey
STC mentions obtaining a criminal history

or background investigation, and specifying
additional staff qualification based on the
enrollee’s needs and preferences.*®

The STCs in both states also require the
state and MCO to provide a strong support
system that includes information, training,
counseling, and assistance for self-directing
enrollees.** Also, the enrollee must receive
assistance with financial and logistical
issues: in both states, an IRS-approved
fiscal/employer agent acts as the enrollee’s
agent for payroll and other employer
responsibilities.*

At an enrollee’s option, self-direction may
be performed by “a non-legal representative
freely chosen by [the enrollee].” A
representative cannot be a provider of
services, as otherwise the representative
would be supervising and training himself or
herself.?®

At any time, an enrollee in either state may
choose to leave the self-directed model and
receive HCBS services without self-direction.
In addition, the MCO may end the enrollee’s
self-direction program against his or her will,
if the enrollee’s health, safety, or welfare
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needs would not be met with continued
self-direction, if the enrollee consistently
demonstrates a lack of ability to carry out
the self-direction tasks, or if there has been
fraudulent use of funds.*’

The New Jersey STC, but not the New York
STCs, describes the support for self-direction
as including two components: Financial
Management Services and (this is the concept
missing in the New York STC) a Support
Brokerage.*®

Analysis

In general, the approach in the STCs to
self-directed care is positive. Among the
commendable provisions are those that
require the state and MCO to provide support
for self-direction.

It should be noted, however, that the STCs
generally address employer authority, but
not budget authority, in which a Medicaid
beneficiary has authority over a particular
amount of money with some significant
discretion as to how that money is used.
More expansive self-direction would allow
enrollees to exercise both employer authority
and budget authority. A good model is
found in the federal regulations for Medicaid
self-directed personal assistance services
programs. Under these regulations, a service
budget must explain how the enrollee may
make changes to the budget and, in a related
matter, how the enrollee might “reserve
funds to purchase items that increase
independence or substitute for human
assistance, to the extent that expenditures
would otherwise be made for the human
assistance.”*

Also, states and MCOs could support self-

direction further by providing logistical
assistance as necessary to persons providing
care. An individual service provider is
unlikely, at least initially, to have the technical
capacity to bill an MCO. Without such
assistance, many or most individual service
providers will not be able to provide services
under a managed care model.

Coordination of Medicare Services
for Dually Eligible Enrollees

What CMS Has Approved

Neither the New Jersey nor New York STCs
include Medicare benefits and services in
the plan benefit package. Under both STCs,
the state must require an MCO to conduct
adequate coordination with services provided
through Medicaid on a fee-for-service basis,
and for services not covered by Medicaid,
but, while dual eligibles are mandatorily
enrolled into Medicaid MCOs under both
states’ programs, the STCs do not specifically
mention coordination with Medicare-funded
services.*

Analysis

The STCs’ lack of detail about how MCOs
will or will not coordinate Medicare services
for dual eligibles is problematic. An MCO
managing only Medicaid benefits for a

dual eligible has little incentive or ability

to coordinate care, since Medicare is

the primary payer for physician services,
prescription drugs, hospitalizations and
even certain types of long-term care. Given
that Medicaid MCOs lack responsibility

for Medicare services, it’s important that
those Medicaid MCOs do not interfere with
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relationships dually eligible enrollees have
with Medicare providers or existing Medicare
treatment regimes. For example, MCOs may
need to be instructed to not assign dually
eligible enrollees to a primary care physician
since Medicare covers that service and
making such an assignment may disrupt the
enrollee’s access to care.

Covered Services

Provision of LTSS

What CMS Has Approved

In New Jersey, all Medicaid-covered services
will be provided through the waiver.*® In
New York, however, a beneficiary will have
a choice between a fully capitated plan and
a partially capitated plan, with only the

fully capitated plan including full Medicaid
benefits (along with Medicare benefits).>?

The New Jersey waiver includes a significant
number of LTSS options, including the
following:

e Adult family care

e Assisted living care

e Attendant care

e Care management

e Chore services

e Community transition services

e Environmental accessibility
adaptations, i.e., home modifications

e Home-based supportive care

¢ Home-delivered meals

e Home health rehabilitation services

e Medical day care

e Personal care assistance

e Personal emergency response systems
e Respite care

e Social adult day care

¢ Training for enrollees and caregivers
on living independently

¢ Transitional care management

¢ Transportation to medical
appointments, and to provide access
to waiver and other community
services specified in the care plan®3

Nursing facility care also is included although,
as discussed previously, there is some
ambiguity in the STC as to whether nursing
facility care is completely delegated to
managed care, or is delegated only for an
initial 30 days, and for up to 180 days if an
HCBS recipient is expected to return to an
HCBS setting after an intervening nursing
facility stay of no more than 180 days.>*

In New York, the covered LTSS services
include all of the following:

e Adult day health care
¢ Home-delivered meals

¢ Home health care (including assistance
from a nurse or home health aide,
along with physical, occupational and
speech therapy)

¢ Non-emergency transportation

¢ Nursing facility care (although nursing
facility residents are excluded from
mandatory enrollment)
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e Personal care
e Personal emergency response systems

¢ Social and environmental supports,
and personal emergency response
systems>

In both states, an MCO must ensure that
services are delivered in accordance with the
plan of care.>®

Analysis

Each of these states has a broad package

of LTSS benefits, which is a very positive
feature. In practice, it will be important to
ensure that these broad benefits are actually
authorized by the plans and provided in
sufficient amount, duration, and scope. Itis
not clear whether and how MCOs will apply
the authorization standards that have been
used under fee-for-service programs. In most
states, such standards are the product of
years of policy development, and often offer
important protections for beneficiaries.>”

The positive impact of including a broad
package of LTSS in the benefit package is
undercut by New York’s decision to carve
nursing facility coverage out of the benefit
package. The New Jersey STC is ambiguous
on this issue. If MCOs are to be incentivized
to actually provide a robust package of HCBS
to enrollees, they must be financially at

risk for the more expensive nursing facility
services.

Cultural Competence

What CMS Has Approved

The recent CMS STCs say relatively little about
the cultural competence of service provision.
The New Jersey STC states simply that “[s]
ervices must be delivered in a culturally
competent manner.” One of the New York
STCs, in relation solely to a hospital-medical
home demonstration, includes a short section
entitled “Enhance Interpretation Services and
Culturally Competent Care,” consisting of five
requirements:

¢ Analyzing gaps in access to language
services, and implementing language
access policies and procedures.

e Hiring, training, and/or certifying
interpreters, or determining other
methods for increasing patients’ access
to appropriate language services.

¢ As an option, using remote video and
voice technology for instantaneous
qualified health care interpretations.

¢ Developing evidence-based training to
improve staff cultural competence and
awareness.

¢ Generating prescription labels in
patient’s primary language with easy
to understand instructions.>®

Analysis

Future STCs approved by CMS must be more
explicit about what cultural competence
encompasses. Those MCOs that value
cultural competence likely need more
direction and guidance to improve their
programs. Those MCOs that are not inclined
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to improve in this area will have little reason
to make improvements without specific and
significant evaluation criteria. Some useful
standards can be drawn from, among other
sources, the National Standards on Culturally
and Linguistically Appropriate Services (CLAS)
(developed by the Office of Minority Health
of the U.S. Department of Health and Human
Services).>®

Rebalancing the System

Nursing Facility Diversion and
Transition

What CMS Has Approved

For both New Jersey and New York, the STCs
contain provisions designed to lessen the
likelihood or duration of a nursing facility
stay. The New Jersey provisions offer more
specifics.

In New Jersey, each MCO must implement

a “NF Diversion Plan” in compliance with
requirements to be established by the state;
such plans must be approved by both the
state and CMS. As part of these plans, each
MCO must monitor hospitalizations and
short-stay nursing facility admissions for at-
risk enrollees.®®

For nursing facility residents who are capable
of transitioning to the community, and who
have requested such a transition, New Jersey
MCOs must implement a “NF to Community
Transition Plan.” Under these plans, MCOs
must identify nursing facility residents who
can benefit from transition and work with

state entities that can provide necessary
services. Also, each MCO must monitor
hospitalizations, re-hospitalizations, and
nursing facility admissions to identify issues
and improve enrollee outcomes.®!

The New York STCs do not contain specific
diversion and transition requirements but,

in order to facilitate transitions, the STCs
apply a more lenient income standard for a
nursing facility resident enrolling in the MLTSS
program in order to move from the nursing
facility and receive community-based services
and supports. The income standard consists
of the HUD fair market rent minus 30 percent
of the Medicaid income level for a single-
person household. In order to identify good
candidates to utilize this income standard,
the state is obligated to work with nursing
facility staff, health plans, and beneficiaries’
family members.5?

Analysis

Specific diversion and transition programs are
a necessary feature for any MLTSS system.®?
Every effort should be made to build
incentives and explicit program requirements
that promote safe and appropriate transitions
of beneficiaries from nursing facilities to
home and community-based services. The
results of such programs should be made
publicly available.

Weighing Expense of Community
Care and Nursing Facility Care

What CMS Has Approved

The New Jersey STC sets specific standards for
determining how cost influences a decision
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whether to provide care in the community or
in a nursing facility, but the New York STCs do
not address this issue.

In New Jersey, enrollees needing LTSS will
receive “a cost-effective placement, which
will usually be in a community environment.”
HCBS expenses, however, cannot exceed the
expense of nursing facility care, with three
exceptions:

* The enrollee is transitioning from
institutional care to community-based
placement.

¢ The enrollee is experiencing a change
in health condition that involves
significant additional costs but is
expected to last no more than six
months.

e There are “special circumstances
where the state determines
an exception must be made to
accommodate an enrollee’s unique
needs.”®

In the case of the “special circumstances,” the
state must establish a review procedure to be
used by the state and the MCOs to describe
the relevant criteria, and CMS must approve
the procedure.®

If the costs of recommended HCBS exceed
the cost of a nursing facility, and the enrollee
chooses to remain in the community-based
setting with a less-than-recommended

level of HCBS, the enrollee and MCO must
complete a risk assessment detailing risks,
outlining safeguards, and establishing a back-
up plan.% If an enrollee wants to live in a
nursing facility but the MCO is authorizing a
less expensive community-based placement,
the MCO has the authority to require a
community-based placement, provided that

the plan of care “provides for adequate
and appropriate protections to assure the
enrollee’s health and safety.”®’

The New Jersey STC notes that its provisions
do not in any way relieve the state of its
obligations under the Americans with
Disabilities Act.%®

Analysis

MLTSS programs should require that MCOs
provide home and community-based services
as an alternative to nursing facility care,
especially when cost effective. Limiting,
however, the provision of these services to
cases where the cost of alternative services

is less than the cost of a nursing facility
ignores the many reasons other than cost for
providing services in the community.

Retention of Community Needs
Allowance During Nursing Facility
Stay

What CMS Has Approved

As discussed above, a provision in the

New Jersey STC states that nursing facility
coverage is provided through managed care
for stays of 180 days or less, if the enrollee

is receiving HCBS and expects to receive
HCBS after the intervening nursing facility
stay. During such “short-term” nursing
facility stays, the enrollee’s maintenance
needs allowance (the amount of money that
he or she is allowed to retain from monthly
income) will be the community maintenance
needs allowance (currently $150 monthly),
rather than the allowance for nursing facility
residents (S35 monthly).®® Allowing retention
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of the community allowance is done “in order
to allow sufficient resources for the member
to maintain his or her community residence
back to the community.””®

The New York STCs do not contain a
comparable provision.

Analysis

Standard Medicaid procedures give a state
the option of allowing a nursing facility
resident to retain additional income, if a
physician has certified that the resident is
likely to return home within six months.”*
The New Jersey provision is somewhat more
favorable to consumers, as no physician’s
certification is required. Unfortunately, a
$150 monthly maintenance needs allowance
is inadequate.

Characteristics of Home and
Community-Based Settings

What CMS Has Approved

Although HCBS are meant to provide an
alternative to residence in an institution
such as a nursing facility, Medicaid HCBS
funding has long been used to fund care
for beneficiaries living in assisted living
facilities and other group residences. Some
stakeholders see no conflict, arguing that
assisted living facilities and similar facilities
are homelike and provide a welcome
alternative for persons who prefer, due

to necessity or choice, to live in a group
residence rather than in an individual
house or apartment. Other persons argue
strenuously that group residences cannot
honestly be considered community-based,

and that HCBS funding, particularly in an
environment of strained HCBS budgets,
should not be expended for services provided
in an assisted living facility or other group
residence. CMS has released proposed
regulations on this issue but, in part because
of the many divergent stakeholder positions
on this issue, has not yet released any final
regulations.”?

The New Jersey STC represents the first time
that CMS has set forth enforceable standards
for community-based settings. In New Jersey,
all community-based settings must provide
enrollees with all of the following:

a. Private or semi-private bedrooms,
including decisions associated with
sharing a bedroom.

b. An option to receive home and
community-based services in more
than one appropriate residential
setting.

c. Private or semi-private bathrooms
that include provisions for privacy.

d. Common living areas and shared
common space for interaction
between enrollees, guests, and other
residents.

e. Access to a food storage or food
pantry area at all times.

f.  An opportunity to make decisions
about day-to-day activities, including
visitors, and when and what to eat.

g. The right to be treated with respect,
choose to wear personal clothing,
have private space for personal items,
have privacy to visit with friends or
family, use a telephone with privacy,
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choose how and when to spend
free time, and have opportunities to
participate in community activities.

The New York STCs do not address this issue;
as discussed above, assisted living residents
are excluded from enrollment in New York.

Analysis

The New Jersey standards are a step in the
right direction but equivocate on important
points. Private occupancy is vital for a non-
institutional setting, where there should not
be a “decision” regarding a shared bedroom
unless the sharing is done with a spouse or
partner. Similarly, standards should be more
specific regarding privacy in bathroomes; it is
unclear what “provisions for privacy” would
be in a semi-private bathroom.

Reporting Rebalancing Data

What CMS Has Approved

Both New Jersey and New York are required
to submit data to CMS related to the states’
rebalancing efforts. For New Jersey, these
data include:

e Number of beneficiaries receiving
HCBS and nursing facility services prior
to waiver implementation.

e Number of enrollees receiving HCBS
and nursing facility services during
each 12 month period.

e HCBS and nursing facility expenditures
for managed LTSS as percentages of
total LTSS expenditures during a 12

month period.

e Average HCBS and nursing facility
expenditures per enrollee during a 12
month period.

e Average length of stay in HCBS settings
and nursing facilities during a 12
month period.

e Percent of new managed LTSS
enrollees admitted to nursing facilities
during a 12 month period.

¢ Number of enrollees transitioning from
nursing facilities to the community,
or from the community to nursing
facilities, during a 12 month period.”

The New York STCs are much less detailed on
this issue, requiring only that the state report
rebalancing efforts including but not limited
to the total number of enrollees transitioning
in and out of nursing facilities quarterly.”

Analysis

The data described in the New Jersey STC
could be an important tool in evaluating
these waivers’ efficacy. Such data should be
made broadly available on an MCO-specific
basis.

Quality of Care

Network Adequacy

What CMS Has Approved

In both New Jersey and New York, network
adequacy standards are relatively open-
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ended, leaving a considerable amount of
discretion with the MCOs and the states.

The New Jersey STC provides that enrollees
must have access to non-network providers
when required services cannot be provided
under applicable timeliness standards. Also,
enrollees with “special health care needs
must have direct access to a specialist.””®

More broadly, in both New Jersey and New
York, each MCO must provide adequate
assurances that it has “sufficient capacity”

— an undefined term — to provide required
benefits to expected enrollees. The state
must verify these assurances by “reviewing
demographic, utilization and enrollment data
for enrollees,” along with data on the location
and capacity of providers. Each state must
submit the relevant data to CMS on an annual
basis and (in the case of New Jersey) along
with the initial contract between the state
and the MCO."®

Specific to LTSS, New York is required to
establish network adequacy standards that
“take into consideration individuals with
special health care needs, out of network
requirements if a provider is not available
within the specific access standard, ensuring
choice of provider with capacity to serve
individuals, time/distance standards for
providers who do not travel to the individual’s
home, and physical accessibility of covered
services.””’

Analysis

These requirements are heavy on data,
but relatively light on usable standards. If
CMS, a state, or an MCO is to be expected
to determine in the future whether certain

networks are adequate, CMS must set more
specific, measurable standards.

Furthermore, there is no mechanism for
network adequacy information to be shared
with outside stakeholders. Enrollees and
their representatives should have access to
relevant information, in order to monitor
and judge whether networks are truly in a
position to meet enrollees’ needs.

Quality Measures and Data
Collection

In evaluating HCBS generally, CMS follows a
guality oversight process that uses discovery,
remediation, and then system improvement.
The problem is discovered, the individual
situation is addressed, and then information
about the problem is used to inform systemic
changes.”® This general strategy is outlined in
the New Jersey and New York STCs, although
the New Jersey STC provides significantly
more detail.

In New Jersey, the state must develop a
comprehensive quality strategy with quality
measures addressing LTSS as well as all

other types of services provided under the
waiver. The state must obtain input from
beneficiaries and other stakeholders in
developing the strategy, which then must be
made available for public comment. When
completed, the strategy must be submitted to
CMS at least 90 days prior to implementation;
similar process requirements apply when the
strategy subsequently is revised.”

Under the New Jersey STC, the quality
improvement process must address each of
the following areas:
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e Quality of life outcomes.
e Service plan development.
e Level of care determinations.

e Adherence to provider qualifications,
including standards when care is self-
directed.

e (Critical incidents (such as incidents of
abuse or neglect)

Monitoring relating to these areas is to be
conducted by the state and/or the external
quality review organization.®

In New York, as in New Jersey, the state’s
guality strategy must be informed by
stakeholder input and made available for
public comment. The strategy must be
submitted to CMS within 90 days of CMS
approving the waiver amendment. Regarding
the strategy’s content, the requirements

are relatively limited: the state (and/or an
external quality review organization) must
ensure that MCOs are adequate in conducting
assessments, creating and implementing
service plans, credentialing providers, and
identifying and addressing incidents of abuse,
neglect or exploitation.?!

Analysis

These standards lack detail regarding how
remediation and systems improvement might
be conducted and fail to require transparency
in the process. Collection of data is not
enough — data must be acted upon as
appropriate, and the general public should
have access both to the data and to the
actions taken by the state and/or the external
quality review organization. The STCs,

however, provide little specificity regarding
these important issues, leaving too much
discretion to the process of developing and
approving a state’s quality strategy.

Enrollee Remedies

Appeals and Grievances

What CMS Has Approved

The appeal and grievance procedures in both
the New Jersey and New York STCs defer
generally to existing law governing Medicaid
managed care. The New Jersey STC largely
incorporates existing federal regulations
governing appeals and grievances in Medicaid
managed care.®? Explicitly relating to MLTSS,
the New Jersey STC also notes that fair
hearing rights attach to an MCO decision

to reduce services or a service budget, or

to deny a requested budget adjustment.

This provision is located within the STC’s
discussion of consumer-directed care, but is
not limited by its terms to consumer-directed
care.®

By comparison, the New York STCs provide
significantly fewer details regarding
grievances and appeals. Regarding consumer-
directed personal assistance services, an
enrollee is entitled to a fair hearing on any
reduction, suspension, or termination of
authorized services, or a denial of a request
to change services.®

Although this requirement is not in the New
York STCs, a model contract between the
New York Department of Health, and an MCO
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requires that an enrollee exhaust a plan’s
internal appeal processes before requesting a
Medicaid fair hearing.®

Analysis

As noted, the approval documents follow
relevant federal regulations.® This is both
good and bad news for enrollees. The good
news is that the federal regulations are
relatively faithful to due process protections
within the fair hearing process. The bad
news is that the federal regulations fall short
in several instances.

One shortfall relates to access to fair hearing
procedures. The federal regulations allow
states to force an enrollee to exhaust an
internal MCO appeal process before seeking a
fair hearing.?” Although, as discussed above,
such exhaustion of internal procedures is
required in a New York model contract,

this procedural hurdle is counterproductive
for enrollees, and serves in many cases to
deprive enrollees of necessary services. An
enrollee should have the ability from the
outset to have his or her appeal heard by

an objective state hearing officer, without
being forced first to seek relief from a
representative of the same MCO that took
the adverse action in the first place.

A second shortfall relates to the ability to
receive continued funding pending appeal

of a proposed termination or reduction of a
specific service. Federal regulations require
“aid paid pending” in many situations, but
one exception is a situation in which the prior
authorization for the requested service has
expired.®® Such a policy is not appropriate

in the context of long-term services and
supports, which frequently are needed

indefinitely even when a particular prior
authorization has been written only for a
relatively short period of time.®

According to New York consumer advocates,
the New York Department of Health has
indicated that the STC provisions relating

to appeal rights are being amended after
discussions between the state and CMS.
The amendment reportedly will clarify

that appeals of reductions upon the initial
transition from the former fee-for-service
plan of care will include the right to aid

paid pending. According to the state’s
representation, the amended STCs requiring
aid paid pending rights will be limited to
reductions at the initial transition to MLTSS,
and will not apply to subsequent reductions.

One additional appeals-related issue warrants
discussion, although it is not as directly
related to the federal MCO regulations on
appeals. An enrollee should be given a

clear right to appeal care plan provisions
with which he or she does not agree, given
the general disparity in bargaining power.

In Wisconsin, for example, the contract
between the state Medicaid program and
MCOs specifies that beneficiary appeal
rights attach to “a member-centered plan”

if the plan forces the enrollee to live in an
“unacceptable” place, the MCO does not
provide services that the enrollee needs,

or the plan requires the member to accept
treatment that is unwanted or unnecessarily
restrictive.®

Advocacy Support for Enrollees

What CMS Has Approved

The New Jersey STC references advocacy
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support for enrollees, but it is unclear
whether new, meaningful support will
actually be provided. Under the New Jersey
STC, each enrollee will have “access” to an
independent advocate or advocacy system
that is not involved in providing waiver
services or overseeing the waiver. But the
STC does not indicate a specific entity that
will be funded and contracted with to provide
this assistance. Instead, the STC implies that
existing agencies and funding will be relied
upon to provide the assistance.’?

The New York STCs do not reference advocacy
support.

Analysis

CMS should require that states establish

and fund independent advocacy entities

to provide MCO enrollees with support in
obtaining services, negotiating, and pursuing
grievances and appeals, and to formally
represent enrollees as necessary.

Stakeholder Participation

Advisory Committees

What CMS Has Approved

Both states have been required to create

a managed care advisory committee. In

New Jersey, the committee is comprised of
persons impacted by the demonstration’s

use of managed care, and membership must
be periodically updated to ensure adequate
representation of persons receiving LTSS.** In
New York, committee members are appointed
by the Legislature and governor and, to

the extent possible, should be qualified to
speak on behalf of seniors and persons with
disabilities who are impacted by the provision
of LTSS through managed care.®*

Analysis

The requirements in the STCs contain

no assurance that a committee’s
recommendations will be heard and acted
upon. At a minimum, a state should be
required to consider and respond in writing
to a committee’s recommendations. Also, the
current requirements do not require advisory
committees for MCOs; such committees
would be beneficial in keeping MCOs well-
informed of concerns from consumers and
other stakeholders.
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