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NSCLC works to address impact of

senior poverty

* Ranks of elderly poor expected to grow

— LGBT seniors are more likely to be low-income

e We work to ensure:
— Access to healthcare & LTSS
— Economic Security

* Key component of economic security for

seniors is ensuring access to Social Security
and SSI benefits




Topics to be Covered

* Old Age, Survivors & Disability Insurance
(OASDI), more commonly known as Social
Security

* Supplemental Security Income (SSI)

e Medicare and Medicaid to be covered in
separate webinar tomorrow




Windsor decision = big impact on

LBGT senior economic security

 The Defense of Marriage Act impeded LGBT
seniors in same sex relationships from
receiving some Social Security benefits

e \Windsor ruled Sect. 3 of DOMA
unconstitutional

* Potentially opens the door for all LGBT
seniors to get same benefits as others




Windsor decision = big impact on

LGBT senior economic security

* Social Security — almost always very
advantageous

e SSI - generally not helpful




Importance of Social Security

e Social Security is a majority of the income of
two-thirds of Americans over age 65

* A high proportion of the remaining third are
still working

* For many older Americans Social Security is
the only income they have

* Role of Social Security expected to grow in
light of demise of defined benefit plans and




Importance of Social Security

e Social Security provides special benefits tied
to marriage

 These marriage related Social Security
benefits are a major reason why people who
are married have lower rates of poverty than
single people.




Windsor implementation

* Until last month many OASDI & SSI
applications involving same sex relationships
were on hold

e SSA with Dept. of Justice has developed
policy for adjudicating most claims involving
same sex relationships.

* Policy contained in POMS GN 00210




Windsor implementation

* Good news: OASDI & SSI claims involving
same sex relationships now processed
nationwide

e Claims involving foreign (including Canadian)
marriages now processed, but must first be
referred to Regional Chief Counsel for legal
opinion

 Bad news: OASDI claims to be processed

based on domicile, not place of celebration




Social Security (OASDI) Benefits

Based on Marriage

e Spousal Benefit
 Widow’s (Widower’s) Benefit
* Lump Sum Death Benefit




Spousal Benefit

* Allows beneficiary to receive a monthly
benefit equal to the greater of the benefit to
which she is entitled on her earnings record
or half of the spouse’s benefit




Widow’s (Widower’s) Benefit

* Provides surviving spouse the greater of the
benefit on her own earnings record or the
earnings record of her deceased spouse.




Who should apply now?

* Anyone who would like to receive benefits,
regardless of place of residence, who is in a:
— Marriage
— Civil Union
— Registered Domestic Partnership or
— Reciprocal Beneficiary Relationship

— And believes she would otherwise meet the
requirements for benefits




Why apply now?

 Benefits are awarded based on date of
application.

* Each month of delay in filing could result in
loss of a month of retroactive benefits

* No need to see an attorney before applying

 |f denied, be sure to file a Request for
Reconsideration within 60 days.




Marriage recognition under the

Social Security Act

* Decided on basis of what courts of insured’s
state of domicile would decide
— Spousal benefits — at time of application
— Widow(er)’s benefits — at time of death
— Death benefit — at time of death

— |If domiciled outside U.S. — look to law of DC.




What is domicile?

* Permanent home — Place to which you
always intend to return

* Change of domicile after entitlement does
not matter




Alternative definition of spouse

when marriage not recognized

 Deemed to be spouse or widow(er) of
insured if applicant would, under laws
applied by courts in determining devolution
of intestate personal property, have same
status as spouse or widow(er) of insured.
42 U.S.C. 416(h)(1)(A)(ii).




Registered Domestic Partnerships

& Civil Unions

e Registered domestic partnerships (RDP), civil
unions (CU) and reciprocal beneficiary
relationships (RBR) generally provide for
intestate succession of personal property on
same basis as for husband and wife.

 See POMS GN 00210.004.D for exceptions

e RDPs, CUs & RBRs can thus be a basis for
marriage based Social Security benefits.




RDPs, CUs & RBRs

 RDPs, CUs & RBRs can provide access to
marriage based benefits for both same sex
and opposite sex couples in states that
recognize relationship.

e Qutreach critical

* Most eligible people in these relationships
totally unaware of possible benefits.




Eligibility v. Entitlement

e Eligible — Person who meets all requirements
for entitlement but has not applied

* Entitled - Person has applied and proven
right to benefits

e Person can suspend receipt of benefits and is
still considered to be entitled.




Spousal Benefit — Who is Eligible?

* Marriage, RDP, CU, RBR recognized in state
of domicile or DC law if overseas

* Whose domicile? — Domicile of wage earner

 When is domicile considered? — only at time
of application.

* No need to live together or even have
contact to receive benefits




Spousal benefits - Eligibility

* Spouse entitled to old age or disability
benefits; and

* You are at least age 62, or have in your care
for an entire month a child who is entitled to
children’s benefits on earnings of spouse and
is under age 16 or disabled; and

* You are not entitled to old age or disability

benefit greater than spousal benefit.




Spousal benefits — Eligibility(cont.)

e Spousal relationship must have lasted until
at least 15t day of one year anniversary
month.




Spousal benefits — Exceptions to

one year duration rule

* You and insured are natural parents of a
child

* In the month before the marriage (or RDP,
CU or RBR) you were eligible for, or if you
had been old enough would have been
eligible for certain auxiliary benefits under
the Social Security Act or Railroad
Retirement Act.




Who can benefit from spousal

benefit?

 Example: If both spouses are already
receiving benefits and the benefit of one is
less than half the benefit of the other, the
spouse with the lower benefit can apply for a
spousal benefit to bring her total benefits up
to one-half the amount of the spouse with
the higher benefit.




Who can benefit?

 Example: If Olga is already receiving old age
or disability benefits and Jennifer, her spouse
is between ages 62 & 70, Jennifer may want
to file for a spousal benefit now and wait
until age 70 to apply on her own earnings
record, thereby assuring a much higher
benefit in later life.

 CAVEAT - If Jennifer still working and
between 62 & 66, earnings test applies




Who can benefit?

 Martin & John — lifelong Alabama residents
both age 66

* |[n 2005 they marry while on vacation in
Massachusetts.

* Today John applies for spousal benefit based
on Martin’s earnings record. What result?

 What if they move to Maryland next week?

 What if John were lawfully present Mexican




Who can benefit?

e Jeff & Jim are Massachusetts residents who
married in MA in 2006.

* |n 2007 they broke up in an acrimonious
dispute and have not spoken since.

* Jeff, the higher earning spouse, began
receiving old age benefits in 2010.

* Jim, age 66, applies for spousal benefit
today. Result?




Who can benefit?

e Jeff & Jim again, same facts.
* Jim now receiving spousal benefit.

* In Dec. Jeff moves to Arkansas, a non-
recognition state. What happens?

e What if Jeff moved to Arkansas in Dec. of last
year?

 What if Jeff were Judy?




Divorced spouse benefit

* Age 62 or over & not currently married

 Marriage, RDP, CU or RBR duration of at least
10 consecutive years

* |[nsured domiciled in recognition state
* |[nsured entitled to old age or disability

benefit

— Insured need not be entitled if divorce at least 2
years old and insured at least age 62




Divorced spouse benefit

Exceptions to duration rule

* NONE




Widow(er)’s benefit

* Eligible spouse can receive benefit equal to
deceased’s benefit unless entitled to greater
benefit on her own account

* I[mportant protection against poverty in old
age

* Domicile of deceased at time of death
determines relationship recognition




Widow(er)’s benefit requirements

* At least age 60 or 50, if disabled (with
additional requirements if on basis of
disability

 Not married or married after age 60 or after
age 50 for certain people with disabilities

* Not entitled to old age benefit greater than
that of insured




Widow(er)’s benefit requirements

(cont.)

* |n addition, must satisfy one of the following
— You and insured were natural parents of child

— Married to insured when one adopted the
other’s child or both adopted child under 18

— Must have been in marriage (RDP, CU or RBR) for
at least 9 months with certain exceptions

— In month before marriage, you were eligible for
or if old enough eligible for certain auxiliary
Social Security or Railroad Retirement benefits




Widow(er)’s benefit as surviving

divorced spouse

* Deceased must have died fully insured

 Marriage must have been at least 10
consecutive years

* You are at least 60 or at least 50 and meet
certain disability related conditions

* Not entitled to old age benefit equal to or
greater than deceased’s

e Unmarried or married after 60, or 50 if




Lump-sum death benefit

e S255 benefit to widow(er) of deceased if
living together at time of death

e Same criteria for status as spousal benefit

e Based on laws of domicile of insured at time
of death

* Must apply within 2 years of death unless
receiving spousal benefit at time of death




Remedies for eligibility

restrictions based on domicile

* Litigation against ban on same sex marriage
pending in several states

e Social Security & Marriage Equality (SAME)
Act (S. 2305, HR 4664) sponsored by
Senators Murray & Udall & Rep. Kind

e SAME Act would establish place of
celebration rule for determining marriage
validity




Remedies for eligibility (cont.)

* Rep. Takano plans to introduce “Social
Security & Medicare Parity Act.”
— Recognizes marriage if recognized in any state

— Establishes special one time rule for meeting
marriage duration requirements for spousal or
survivor benefits

— Mandates 3 year outreach campaign




What can advocates do?

e Spread the word about potential availability
of important benefits

e Stay informed on legislative and litigation
developments

* Remind people who may be eligible that
each month of delay in application may
result in loss of a month’s benefits




What can advocates do?

* |f you know of someone who would benefit
from passage of either the Social Security
and Medicare Parity Act or the SAME Act,
contact Gerald Mclntyre at
gmcintyre@nsclc.org.



mailto:gmcintyre@nsclc.org

Warning — Possible downside of

Windsor

e Avery small number of people who are
receiving widow(er)’s benefits as a divorced
spouse and subsequently entered into same
sex marriage prior to age 60 could lose
current benefits as result of new relationship
being recognized.




Can | be penalized for filing an

application for benefits?

* No, never even if you are clearly not eligible

* All applications must be taken, whether they
have merit or not.

* A 60 year old can file for old age benefits,
even though claim is totally without merit.

 What you cannot do is provide false or
misleading information as to relevant facts
such as age or place of domicile.




SUPPLEMENTAL SECURITY

INCOME (SSI)

 Windsor provides no new benefits for people
on SSI

* |f marriage is recognized, income and
resources of both spouses counted for
eligibility purposes and amount of benefits

e Relationship recognition far more likely to
cause loss of benefits rather than increase




Supplemental Security Income

(SSI)

e SSA’s implementation process for SSI was
problematic, but end result is very positive.

* Marriage recognition determined by state of
residence and then only if living together

* RDPs, CUs & RBRs are not marriage for SSI
even though the person may be receiving
OASDI spousal or survivor benefit




Supplemental Security Income

(SSI) — “Holding out”

* SSA has decided not to apply the provision

on “holding out” as married to same sex
couples.

* This is a significant victory since this
provision, which is subjective in nature,
could have been major source of abuse.




OASDI & SSI — Concurrent

beneficiaries

* Kim, an Alabama resident, applies for SSlI.
She lives with her wife Carol who she
married in Mass. in 2010. She receives a
S500 Social Security spousal benefit on
Carol’s record.

e Can Kim qualify for SSlI if she meets all age,
disability and financial requirements?




Supplemental Security Income

(SSI)

* |n spite of SSA’s overall positive record on
SSI, two serious problems remain:

— 1) A small number of applications, including
claims for a child of parents in a same sex
relationship are still on hold and not being
processed

— 2) Recovery of overpayments from SSI recipients
In @ same sex marriage.




Supplemental Security Income

(SSI) Windsor Implementation

e SSA’s policy of placing hold on SSI
applications because people are in same sex
relationships is unlawful
— These people are not seeking benefits newly

available as result of Windsor as in case of Social
Security

— They were eligible pre-Windsor and most will
continue to be eligible post-Windsor




Supplemental Security Income

(SSI)

* |n SSI post-eligibility redeterminations, SSA
may determine that SSI recipients are
married and thus have been overpaid since
Windsor and need to pay that money back.

 Some may have been overpaid, but it is
improper for SSA to collect this amount since
it is not the fault of the individual and
recovery would be against “equity and good
conscience.”




Supplemental Security Income

(SSI) What can advocates do?

e Be on the lookout for individuals in a same
sex relationship whose SSI applications are
on hold and advise NSCLC.

* Let us know if you see instances in which SSA
determines that an SSl recipient was
overpaid as a result of Windsor and attempts
to recover the alleged overpayment.




Contact Information & Resources

Gerald Mcintyre
gmcintyre@nsclc.org
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